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STATE OF NEW YORK
PUBLI C SERVI CE COVMM SSI ON

CASE 98- C- 1357 - Proceeding on Mdtion of the Comm ssion to
Exam ne New Yor k Tel ephone Conpany's Rates for
Unbundl ed Network El enents.

APPEARANCES: See Appendi x A to Recommended Deci sion |ssued
May 16, 2001

JOEL A. LINSIDER, Adm nistrative Law Judge:

| NTRODUCTI ON

As anticipated in nmy recormmended deci sion issued
May 16, 2001, this supplenental recommended deci sion considers
i ssues raised in Mdule 3 of this proceeding related to duct and
conduit rentals. The procedural history of the case is set
forth in the May 16 recomrended deci sion, as are pertinent
definitions of terns and identification of parties; the
additional itemthat needs to be noted here is CITANY' s noti on,
dated March 22, 2001, to strike a portion of Verizon's reply
brief or, inthe alternative, to accept CITANY's response to it.

CTTANY' s notion chal |l enges the procedural propriety of
what CTTANY characterizes as Verizon's argunment, in its reply
brief, that the cal culation nmethod used by CTTANY w t ness
Kravtin "is inconsistent with a specific al gebraic approach”
said to have been offered for the first time at footnote 309 of
Verizon's reply brief "and surroundi ng pages 116-120."' Arguing
that Verizon has msused its reply brief to introduce new
mat erial, CTTANY urges that the new material be stricken or, in
the alternative, that CTTANY be allowed to submt a response to
Verizon's all egedly new argunent, as set forth in an attachnent
to the notion

1 CTTANY's Motion, p. 2
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Veri zon responded to CTTANY's notion on March 28,
2001, denying that it inproperly used its reply brief and
mai ntaining that it sinply offered a nore detail ed di scussi on of
the issue in a proper response to nmaterial in CITTANY's own
initial brief. It therefore urges that CITANY's notion be
deni ed.

As a practical matter, Verizon's answer to the notion
al so sets forth a detailed substantive rejoinder to the response
t hat CTTANY woul d have nme entertain as an alternative to
granting its notion to strike. Having reviewed all of the
mat erial submtted by both parties, | believe Verizon's reply
brief is procedurally unobjectionable in its scope but that the
addi ti onal argunent offered by both sides provides useful
clarification of the issue. CITTANY's notion to strike
accordingly is denied; its alternative request to submt the
attachnment to its notion is granted; and the substantive
argunents made by Verizon in its reply to the notion will be
taken into account as well.

Conduit rentals differ fromnearly all of the other
products considered in Mddule 3 of this proceeding in that they
are not classified as unbundl ed network el enents pursuant to the
Tel ecommuni cati ons Act of 1996 (the 1996 Act) and are not
required by federal law to be priced in accordance with TELRI C
| ndeed, the FCC nmethod for pricing conduit (which is not binding
on the states) is based on historical costs, and CITANY urges
its use. Verizon, in contrast, urges that conduit rentals, |ike
UNE rates, be set on a forward-|ooking TELRI C basis, a proposal
that would increase the rates very substantially fromtheir
present levels, set in 1970 on the basis of historical costs.

In addition to these general disagreenents, the parties dispute
the manner in which their respective nethods woul d be appli ed.

Before turning to the parties' argunents, it is
inportant to set forth in greater detail the state and federa
regul atory context for this issue.

BACKGROUND AND LEGAL CONTEXT
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Section 224(a)(4) of the Conmuni cations Act of 1934 as
amended (47 U.S.C. 8224(a)(4)) defines a "pole attachnent” as
"any attachment by a cable television systemor provider of
t el ecommuni cati ons service to a pole, duct, conduit, or right-
of -way owned or controlled by a utility"; a "utility" is defined
in paragraph 1 of that subdivision to include, anmong ot her
things, "a local exchange carrier"” such as Verizon. Section 224
goes on to grant the FCC authority over pole attachment rates,
terms, and conditions except where such matters are regul ated by
a state in accordance with certain conditions specified in the
statute.? In exercising its authority, the FCC has several tinmes
determ ned that rates for pole attachnments, ducts, and conduits
shoul d be set on the basis of the utility's historical costs.?
The FCC s Reconsideration Order also reaffirmed several specific
el ements of the FCC s costing nethod that are at issue in this
pr oceedi ng.

As noted, the statute creates the follow ng exenption
from FCC jurisdiction:

Nothing in [47 U S. C. 8224] shall be construed to

apply to, or to give the Conmi ssion jurisdiction with

respect to rates, terms, and conditions or access to
pol es, ducts, conduits and rights-of-way as provided

in subsection (f), for pole attachnments in any case
where such matters are regulated by a State.?

2 47 U.S.C. 8224(b), (c).

% See Inplenentation of §703(e) of the Tel ecommuni cations Act of
1996, CS Docket No. 97-151, Report and Order (rel. February 6,
1998) (t he Tel ecom Order); Anmendnent of Rules and Policies
Governing Pole Attachnents, CS Docket No. 97-98, Report and
Order (rel. April 3, 2000)(The Fee Order); and, nost recently,
Amrendnent of Rules and Policies Governing Pole Attachnents and
| mpl enent ation of 8703(e) of the Tel econmuni cations Act of
1996, CS Dockets No. 97-98 and 97-151, Consolidated Parti al
Order on Reconsideration (rel. May 25, 2001)(the
Reconsi deration Order). The Reconsideration Order was brought
to my attention, w thout comment, in an e-mail sent by counsel
for CTTANY on May 29, 2001, with a copy to counsel for
Veri zon.

4 47 U.S.C. §224(c)(1).
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Each state that regul ates pole attachnents is required to
certify to the FCC that it does so and that

in so regulating such rates, ternms, and conditi ons,
the state has the authority to consider and does
consider the interests of the subscribers of the
services offered via such attachnents, as well as the
interests of the consumers of the utility services.”

New York State has asserted jurisdiction over pole attachnents
t hrough both | egislative and regul atory actions.

Section 119-a of the Public Service Law, enacted in
1978, provides as foll ows:

The conm ssion shall prescribe just and reasonabl e
rates, ternms and conditions for attachnents to utility
pol es and the use of utility ducts, trenches and
conduits. A just and reasonable rate shall assure the
utility of the recovery of not |ess that the

addi tional cost of providing a pole attachnment or of
using a trench, duct or conduit nor nore than the
actual operating expenses and return on capital of the
utility attributed to that portion of the pole, duct,
trench, or conduit used. Wth respect to cable

tel evision attachnents and use, such portion shall be
t he percentage of total usable space on a pole or the
total capacity of the duct or conduit that is occupied
by the facilities of the user. Usable space shall be
the space on a utility pole above the m ni mum grade

| evel which can be used for the attachment of wires
and cabl es.

Wth specific reference to pole attachnments, the Comm ssion
determ ned, in 1997, that New York should exercise its authority
over pole attachnents by adopting the FCC s approach to pole
attachnent rates, which called for the use of historical costs
rat her than the forward-Iooking incremental costs pertinent to
the pricing of unbundl ed network el ements.® In so doing, the
Conmi ssi on sai d:

> 47 U.S.C. 8§224(c)(2)(B).

® Case 95-C 0341, Pole Attachnent |ssues, Opinion No. 97-10
(i ssued June 17, 1997).
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Since the enactnment of the Tel ecommunications Act of
1996 there has energed a clear need for cooperative
federalismin this and other areas of

t el ecomruni cati ons so as to provide consuners the ful
benefits avail able fromthe devel opnment of conpetitive
mar ket s.

By enbarking on this course, we hope to nake it easier
for service providers to do business by elimnating
unnecessary variation in regulatory requirenents.

Al so, by exercising our authority in this manner, we
make it possible for firns operating nationally to
conpare favorably New York's practices and those

foll owed el sewhere. O course, we shall retain our
primary jurisdiction over pole attachments and
continue to evaluate such matters. |[If ever there were
reason to depart fromthe federal approach, in order
to protect the public interest, we would consider such
action.’

Verizon | ater argued, in connection with the proposed i ncl usion
of duct and conduit pricing in Phase 3 of the First Network
El ements Proceeding, that the Conmm ssion's adoption of the FCC s
hi storical -cost nethod for pole attachnents applied to ducts and
conduits as well.® As noted, Verizon now urges rejection of the
FCC s nmet hod and adoption, instead, of forward-Iooking pricing;
it acknow edges the change in its position since 1998,
explaining that its "current views have energed fromthe
conprehensi ve review and re-eval uati on of costing and pricing
i ssues that we undertook in this proceeding."®

Finally, it should be noted that ducts and conduits in
Manhattan and the Bronx are owned not by Verizon but by its
whol | y owned subsidiary, Enpire City Subway, Limted. Enpire
City Subway, which offers conduit space to Verizon and ot her

" 1d., p. 6.

8 Cases 95-C-0657 et al., First Network El enents Proceeding,
Rul ing on Consideration in Phase 3 of Ducts, Conduits, and
Ri ght s-of -Way (issued March 9, 1998), citing Verizon's (then
New Yor k Tel ephone's) March 3, 1998 Mdtion for Carification,
p. 2.

° Verizon's Initial Brief, p. 219, n. 501.
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carriers on a nondiscrimnatory basis, is regulated not by the
Comm ssion but by the New York City Departnent of Information
Technol ogy and Tel econmuni cati ons.

OVERVI EW OF PARTI ES
PCSI TI ONS AND COSTI NG METHODS

Verizon

Verizon asserts that its current rate of 75¢ per foot
per year is grossly understated inasnuch as it was set in 1970
on the basis of even earlier costs and has not been changed
since; it notes that the rate is far bel ow the correspondi ng
rates in other states within its footprint.

Veri zon proposed a forward-1ooking costing nmethod that
t akes account of the current cost of construction for new
conduit systenms. Along with the investnent, it allocates known
tax and mai nt enance costs anong conduit users to derive an
annual rental cost per foot and apportions unusable or spare
space through application of a utilization factor.® To
determ ne conduit construction costs, Verizon used current
contract prices applied to a hypothetical construction project.
It deaveraged costs into val ues representing the major cities
and rest-of-state zones; that process did not include Manhattan
and the Bronx, where conduit is provided by Enpire Cty Subway.

The rates resulting from Verizon's study (and the
current rates for conparison purposes) are as foll ows:

Conduit Rates (per duct-foot)

Current
Rat e Pr oposed
Pr oposed
(St at ewi de) Major Cities Rest-of -State
Mai n Condui t ™! $0. 75 $6. 22 $5. 41
Subsi di ary Condui t $1. 40 $9. 49 $7. 68

 Verizon's Initial Brief, pp. 222-223, citing Tr. 2,497-2,512.

% Main conduit and subsidiary conduit are defined bel ow

-6-
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In its rebuttal testinony, Verizon offers three
alternative nmethods in the event the Conm ssion declines to
adopt its primary, TELRI C based proposal. Two of the
alternatives involve nodifications to the FCC s fornul a; the
third would sinply apply an inflation factor (the change in the
Tel ephone Plant Index) to the rates set in 1970. That nethod
results in a main duct rental of $3.03 per for per year and a
subsi diary duct rental of $5.65 per foot per year.®

Veri zon objects to CITANY' s suggestion, discussed
bel ow, that the Conm ssion assert jurisdiction over Enpire City
Subway' s rates.

CTTANY

CTTANY offers an anal ysis based on the FCC s
hi storical cost nethod. It begins with enbedded costs reported
in publicly available ARM S data, fromwhich it cal cul ates a net
(of accunul ated depreciation and accumul ated deferred taxes)
conduit investnent figure. It divides that net figure by the
total systemconduit length to arrive at the net |inear cost of
conduit, and it nultiplies that cost by a carrying charge factor
to translate investnent costs into annual costs. It nmultiplies
that result by a neasure of the percentage of conduit capacity
occupi ed by an attacher in order to calculate the maxi numrate.

In calculating net |inear cost, CTTANY proposed to use
not ARM S data, which it regarded as unreliable, but information
avai l abl e from Verizon's continuing property records (CPR). On
the basis of that analysis, CITANY cal cul ated a maxi numrate per
foot of 80¢.

Characterizing the Enpire City Subway situation as an
"hi storical accident,"® CTTANY urges the Commission to recognize
Verizon's control over Enpire Cty Subway and assert
jurisdiction over the subsidiary.

2 Tr. 3, 446.
B CTTANY's Initial Brief, p. 45.
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HI STORI CAL VERSUS FORWARD- LOCOKI NG COSTI NG

As al ready noted, CTTANY urges that ducts and conduits
continue to be priced on the basis of historical costs,
consistent wwth the FCC s nethod and, in its view, as required
by New York Law. Verizon, naintaining that forward-I|ooking
costing is superior for a wide range of policy reasons, offers a
different reading of the New York statute, stresses the federal
deference to states that have undertaken to regul ate duct and
conduit pricing on their own, and di sputes the reasoning
underlying the FCC s continued endorsenent of historical cost
pricing. For the reasons described below, | reconmend that the
Comm ssion continue to price conduits and ducts on the basis of
hi storical costs.

Argunent s
1. Verizon

Its general objections to TELRI C notw t hst andi ng,
Verizon believes that if the standard is used for the pricing of
UNEs, it should be applied to conduit as well for the sake of
fairness--use of TELRIC should not be limted to situations
where it produces |ower costs--and of econom c |ogic and
nmet hodol ogi cal consistency, to ensure economcally efficient
deci si ons between | eased conduit and full unbundl ed | oops (which
are to an extent econom c substitutes for each other). Noting
that the FCC s decisions on conduit pricing are not binding on
t he Conmi ssion, Verizon neverthel ess goes on to dispute the
reasons cited by the FCC in support of its decision to price
conduit on the basis of historical costs:

« The FCC cited stability and sinplicity in support
of maintaining the status quo; Verizon sees no
reason to exenpt conduit fromthe rate changes
contenplated in this proceeding and sees no reason
for sinplicity to be a decisive consideration.

e The FCC noted the conplicated procedures that woul d
be needed to devel op a new, forward-I|ooking
rat emaki ng formula; Verizon points out that this
proceedi ng has al ready done so.

- 8-
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e The FCC held that the advantages of forward-I|ooking
pricing were likely to be | ess pronounced in the
pol e attachnent context; Verizon regards that
contention as basel ess, arguing that even though
conduit facilities are not built or replaced on a
unit-by-unit, as needed basis, new conduit does
need to be built as denmand expands.

* The FCC noted the absence of any congressional
directive to deviate fromthe use of historica
costs; Verizon reiterates its point that the FCC s
regul ati ons are not binding here.

 The FCC noted that its notice has not specifically
rai sed the possibility of nmoving to forward-I| ooking
costing; Verizon notes that this procedura
objection |likewi se is inapplicable here.

Wth respect to state |law, Verizon argues that the
final two sentences of PSL 8119-a (set forth above), which
suggest reference to historical costs, apply only to "cable
tel evision attachnents and use" and have no bearing on the
pricing of conduit rmade avail able for tel econmunications
pur poses, the subject of the present inquiry. In its view, the
pertinent wording is the second sentence, defining a "just and
reasonable rate,” and it contends that the reference there to
"actual " costs does not limt recovery to historical costs:
"historical costs are costs that Verizon has incurred in the
past; forward-|ooking costs are costs that it incurs in the
present and will incur in the future to replace or augnent its
network, and both are "actual' if they are correctly conputed.
Veri zon recogni zes the Commi ssion's determ nation, in Qpinion
No. 97-10, to adhere to the FCC pricing fornmula for poles in the
interest of "cooperative federalism"” but it contends that the
UNE rates set in this proceeding will differ fromthose set in
other states and that there is nore need for consistency between
UNE pricing and conduit pricing than there is to conformstate
rates to a federal nodel

n 14

Y Verizon's Initial Brief, p. 220 (footnote onitted).

-0-
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Verizon di sputes the rel evance of CTTANY' s enphasi s,
descri bed bel ow, on the bottl eneck nature of conduit; it contends
that its own nmethod would apply to conduit pricing the regine
that the FCC has mandated for network el enents that neet the
statutory requirenments for unbundling. Verizon adds that
CTTANY' s nenbers shoul d not be charged a sub-conpensatory rate
"sinply as a reward for purchasing a supposed nmonopoly product."®
It |ikew se disputes CTTANY' s argunment, al so di scussed bel ow,

t hat historical costs should be relied on because conduit
facilities are well bel ow exhaust |evel and a request for conduit
wi Il not necessarily trigger a need to deploy new facilities. It
argues that this is just as true for |loops and that the existence
of spare capacity "is essentially irrelevant to TELRIC anal ysi s, "
whi ch assumes proper allocation over the entire demand of the
entire el enent |evel of forward-|ooking investnment. Verizon
suggests, therefore, that CITANY is criticizing TELRIC nore than
drawi ng a distinction between conduits and | oops. *
as well that any claimthat the existence of spare capacity neans
that conduit has an incremental cost of zero would be based on
short-run increnmental cost, which no party advocates as a basis
for prices.”

Veri zon notes

2. CITANY

CTTANY argues generally that conduits are an essenti al
bottl eneck facility and that incunbent |ocal exchange carriers
"have | ong sought to nmaxim ze their |everage control over pole
and conduit resources to protect their stranglehold in their core
voi ce tel ephony business, and to facilitate their entry into the
cabl e tel evision and broadband comuni cations markets."*® CTTANY
contends that federal and state regul ation of poles and conduit
was designed to ensure access to those facilities, and it

™ Verizon's Reply Brief, p. 114.

©1d., pp. 114-115.

Y Verizon's Initial Brief, pp. 221-222.
B CTTANY's Initial Brief, p. 3.

-10-
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di sputes what it characterizes as Verizon's suggestion that cable
operators are no longer fledgling businesses requiring that
regul atory protection.

CTTANY presents a detail ed account of the history of
hi storical cost pricing under federal |aw, going back to the
enactment of 47 U.S.C. 8224 in 1978 and continui ng through the
FCC s adoption of the Fee Order in April 2000. It contends as
wel | that PSL 8119-a calls for pricing on the basis of historical
costs, charging that Verizon asks the Conm ssion to disregard
that statute and asserting that the statute does not distinguish
bet ween cabl e operators that provide video services and those
providing dialtone as well. It cites an FCC determ nation that
the term"cable systenf is not limted to a facility that
provi des only cable service and includes those providing other
comuni cation services as well and contends that "accordingly, at
a mnimm Section 119-a governs rates for tel ecomruni cations
servi ces provided by cable operators over cable systens, and
cannot be ignored in this proceeding."® (As noted, Verizon in
its response stresses that the sentence of 8119-a at issue begins
"With respect to cable television attachnments and use." It
argues that it therefore does not apply to tel econmunicati ons
services and that there is no basis for asserting that a CLEC
t hat happens to be a cable television provider should be entitled
to a lower rate than a CLEC that is not.?%)

CTTANY goes on to cite the Conm ssion's support of
hi storical cost pricing in Opinion No. 97-10, stressing the
Comm ssion's recognition of the need for "cooperative
federali sm'? and asserting that its reasoning applies to conduit
rental just as much as to pole attachnments. It suggests that

As noted above, in an action taken after briefing in this
proceedi ng was conpleted, the FCC in the Reconsideration O der
reaffirmed the use of historical costs.

2 CTTANY's Initial Brief, p. 14.
Verizon's Reply Brief, p. 121.
2 CTTANY's Initial Brief, p. 15, citing Qpinion No. 97-10, p. 6.

-11-
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Verizon's earlier endorsenent of the FCC fornula may be
attributed to the pendancy of its 8271 application, and that its
change of position, and its efforts now to seek nmuch hi gher rates
on the basis of forward-1ooking costs, result fromthe
application having been granted. Finally, CITTANY asserts that
adoption of the FCC nmethod for costing pole attachnments and
conduits is consistent with the market-openi ng purposes of the
1996 Act.?®

CTTANY contends as wel |l that forward-I|ooking pricing--
which it refers to as "reproduction cost pricing"--should not be
applied to conduit inasnuch as it is constructed solely for
Verizon's needs, generates no additional capital cost when it is
rented out to third parties, and constitutes a long-1lived asset
unlikely to be reproduced. Verizon is not obligated to instal
new conduits to neet new dermand, and it recovers the cost
associated with nodi fying conduit to accommodat e additi onal
facilities--ternmed "make ready" costs--through a separate charge.
It notes that Verizon's existing conduit is nowhere near exhaust,
that main conduit has an average service |life of 80 years, and
that conduit requires no ongoing reinvestnent in innovative
technol ogi es. CTTANY adds that the use by third parties of
Verizon conduit in fact increases Verizon's conduit capacity
i nasmuch as Verizon typically requires cable operators to pul
"inner duct"--that is, small pipes or tubes placed inside a
conventional duct to allowthe installation of nultiple wires or
cables--in order to create additional pathways within a conduit
that is nade avail able. CITTANY characterizes this requirenent as
"akin to a forced capital contribution by the renter that
i ncreases the capacity and useful life of Verizon's plant.
Verizon retains title to the inner duct and may use or |ease the
duct space that is not used by the cable operator."® (Verizon
characterizes the argunent that capacity is increased as
"contrary to commpn sense, not to nention the |aws of physics,"

2 CTTANY's Initial Brief, p. 17.
#1d., p. 11.

-12-
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and asserts that by pulling inner duct, a CLEC nerely preenpts
use of a smaller portion of the total conduit than it otherw se
woul d, but does not increase the space that was available to
Verizon before the CLEC s occupancy. %)

CTTANY di sputes Verizon's claimthat conduit should be
priced on the sane basis as network elenments in order to pronote
economi cally efficient choices between the two nodalities. It
contends that cable operators--"the single nost prom sing source
of facilities-based conpetition in New York"®--are already in the
conduit and will not abandon facilities-based service in favor of
UNE | easing. Citing the reasons offered by the FCC for
reaffirming its nethod, CTTANY enphasizes the predictability and
reliability of the nmethod and again sees no basis for
di stingui shing conduit frompoles. It charges that Verizon
“"flatly ignores the substantial body of federal and state | aws
that recognize and regul ate both poles and conduits as essenti al
facilities critical to the success of facilities-based
conpetition,” asserts that "the overwhelmng nmajority" of states
have joined the FCC in rejecting forward-1ooking pricing here,
and cites Ameritech's proposal to use the FCC nethod in an
IIlinois Comrerce Commi ssion proceeding. ¥ Finally, CTTANY
enphasi zes the Comm ssion's endorsenent of the FCC nmethod in
Opi nion No. 97-10, Verizon's strong endorsenent of the FCC net hod
in the First Network El ements Proceeding, and Staff's rejection
over the years of Verizon's (then New York Tel ephone's) earlier
interest, preceding its position in the First El enent Proceeding,
in pricing pole attachnents and conduit usage on a forward-
| ooki ng basis.?®

® \lerizon's Reply Brief, p. 114, n. 299.
% CTTANY's Reply Brief, p. 4.
“1d., pp. 6-7.

% CTTANY recogni zes that the Conmi ssion never formally rejected
a forward-1| ooking nmethod for pricing conduits, noting that New
York Tel ephone withdrew its proposals each tine it nmet with
resistance fromStaff. Verizon, for its part, discounts the
i nportance of this history, characterizing as irrel evant

-13-
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Di scussi on

Verizon is correct in arguing that the Comm ssion is
not bound by the FCC s decisions with regard to conduit pricing
and that PSL 8119-a need not be read to require basing prices on
historical costs.® But it is far |ess persuasive in arguing
that the Comm ssion should use its discretion here to depart
fromthe FCC s pricing nethod.®

Essentially, Verizon insists on the need for
consi stency between the pricing of conduit rentals on the one
hand and of UNEs on the other. But the FCC, the author of
TELRIC pricing for UNEs, appears to see no need for that
consi stency, having very recently reaffirmed historical-cost-
based pricing of poles and conduits; and this Conmm ssion, as a
matter of discretion, has deferred to the FCC in this regard, at
| east with respect to pole attachnents. | see no reason why
conduits, whose function is anal ogous so that of poles, should
be treated any differently fromthem and the Conmm ssion's
decision in Opinion No. 97-10 seens controlling here. That,
i ndeed, was Verizon's own position in the First El enents
Proceeding, and its attribution of its changed position only to
its "conprehensive review and re-eval uation of costing and
pricing issues" inevitably suggests a degree of result
orientation.

Staff's attitude on this issue in the 1980s and early 1990s
and urging that the matter be decided in light of the |law and
facts here set forth. Verizon's procedural point is well

t aken.

® That said, it seems odd for Verizon to argue that the
reference in 8119-a to actual costs does not preclude TELRIC
pricing when it has argued el sewhere that TELRIC is flawed by
its failure to allow recovery of actual costs.

Ref erences in this section to "the FCC s nethod" are to the
use, in general, of historical costs. How that method shoul d
be applied, and whether CTTANY has done so properly, are taken
up in the next section.

- 14-
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Beyond that, it does not appear that forward-I| ooking
duct and conduit technology differs all that nuch from
historical. |In contrast to the UNE situation, this is not a
case where TELRIC pricing is needed to avoid inposing on CLECs
the costs associated with the incunbent's enbedded plant (and
enbedded i nefficiencies). Verizon's plea for consistency
bet ween UNE pricing and duct and conduit pricing fails to take
account of the differences between the two products.

Accordingly, | see no basis for recommendi ng what
woul d be, in effect, a reversal of Conm ssion precedent.

Consi stent with the Conmmission's earlier determnation with
respect to pole attachnments, rates for duct and conduit rentals
shoul d be set, following the FCC s nethod, on the basis of

hi storical costs.

In view of that recommendation, there is no need to
consi der here CITANY's specific critique of Verizon's costing
met hod. But before turning to Verizon's specific critique of
CTTANY' s application of the FCC nethod, it is necessary to take
up Verizon's alternative proposals.

VERI ZON' S ALTERNATI VE PROPOSALS

Verizon offered three pricing proposals for the
Conmi ssion's consideration in the event the Comm ssion wi shed to
consider alternatives to the FCC s approach that stopped short
of noving to fully TELRI C-based pricing. The first two
proposals would nodify the FCC s nethod to incorporate
alternative ways of reflecting the asserted costs of usable and
unusabl e space. Verizon and CITANY dispute the details of both
nmet hods and Veri zon successfully refutes some of CITANY' s
specific criticisms.® But Verizon ultimately misstates the
i ssue when it says "what CTTANY fails to denonstrate is that
Verizon's approaches are in any way inferior to the FCC

% CTTANY's Initial Brief, pp. 37-42; Verizon's Reply Brief,
pp. 124-126.
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"2 Mich nore significantly, Verizon has failed to

nmet hodol ogy.
denonstrate that its nethods are in any way superior to the FCC
nmet hod, which the Conm ssion has already determ ned shoul d be

adopted for pole attachnents, or that its proposed nodifications
correct any flaws in that nmethod other than its production of a

rate that Verizon deens too | ow

Verizon's third alternative would apply to the existing
rate, as set in 1970, an inflation factor equal to the change in
t he Tel ephone Pl ant Index (TPlI) for the conduit account since
1970. CTTANY argues that the acceptance of this nmethod requires
granting that the rate was correctly devel oped in 1970,
sonmet hing no | onger possible to verify, and it suggests that the
1970 rates m ght well have been inflated in view of Verizon's
nmonopoly control over pole and conduit plant. Notw thstanding
t he supposed sinplicity of the nmethod, CITANY sees no reason to
hypot hesi ze i nvestnent using an inflation adjuster when the real
data are readily available in ARMS.

Veri zon responds that the 1970 rate was based on a cost
study submtted by New York Tel ephone and approved by the
Conmi ssion and that there is no reason to assune that that
revi ew woul d have accepted an inflated rate. It contends as
well that the real data available in ARMS conprise data on
booked, depreciated investnment rather than on the current cost
of constructing conduit.

# \lerizon's Reply Brief, p. 124.
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Applying an inflation factor to a 30-year-old rate m ght be
warranted as a stop-gap neasure if it were inpossible, for sone
reason, to directly calculate a rate now. That is not the case,
and the record provides anple basis for a newrate
determnation. And even if an inflation factor were to be
applied, it would not be the unadjusted TPI; it would be
necessary to recogni ze, anong ot her things, an offset for
productivity inprovenent.

Accordingly, | recommend that Verizon's alternative nethods
be rejected and that rates be set on the basis of the FCC
net hod, the details of which are next addressed.

APPLI CATI ON OF THE FCC METHCD

Cabl e Tel evi sion Attachnents v.
Tel econmuni cati ons Attachnents

As a threshold matter, Verizon suggests that CTTANY
i mproperly used the FCC fornula applicable to cable television
attachnments rather than the nethod applicable to

t el ecomruni cati ons providers, which produces a higher rate.
CTTANY responds that the theoretical difference between the two
nmethods is the inclusion, in the tel econunications fornula, of a
conponent related to unusabl e space and that the FCC has now
clarified that there is no unusabl e space, effectively making the
two met hods equival ent. =

CTTANY is correct; in its nost recent pronouncenent on
the matter, the FCC said that "essentially the [ack of any
unusabl e capacity in a conduit nakes the practical application of
the Pole Attachnent Act fornulas the same for both cable
attachers and tel ecommuni cati ons attachers both before and after
February 8, 2001."*

¥ Verizon's Initial Brief, p. 228; CITANY's Reply Brief,
pp. 11-12.

¥ Reconsi deration Order, 788 (footnotes omtted).
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Use of CPR Data Rather Than ARM S

The principal dispute between the parties over
CTTANY' s application of the FCC fornmula relates to CITANY' s
resort to CPR data, rather than ARM S data, to determ ne the
nunber of duct-feet over which net conduit investnment should be
spread, and to the manner in which it used those CPR dat a.
Bef ore considering this issue, reference nmust be made to sone
perti nent definitions:

Conduits are structures that provide physical
protection for cables and all ow new cables to be added
I nexpensively along the pathway or route. A conduit
consi sts of one or nore ducts, which are the

encl osures that carry the cables. Oten, when a cable
operator's or telecomunication carrier's cables are
pl aced in a duct, three or nore inner duct are
inserted into the duct allow ng "one duct to be
treated nore |like conduit."®

"Duct" feet refers to the total |ength of conduit
ductwork in the network. "Trench" feet refers to the
total length of the trenches in which the conduit is
buried. The relationship between conduit feet and
duct feet depends on the average nunber of ducts
buried in each trench.®

In other words, the nunber of duct-feet will be equal to or
greater than the nunber of trench-feet, dependi ng on whether the
nunber of ducts in the conduit is one or greater than one.

Finally, "main conduit” refers to a bank of conduit
that directly connects two manholes or a central office vault and
a manhol e, along with certain associated equi pnment. Subsidiary
conduit refers to conduit extending from manholes to poles or
bui | di ngs (other than central office buildings) that is required
to extend underground cables to connections with either aerial or
bl ock cabl es.

On the basis of its ARMS data, Verizon calculated a
total of 265.5 mllion duct-feet. That figure, together w th net

% Reconsi deration Order, 987

%® \erizon's Reply Brief, p. 116, n. 303. Verizon adds that
"CTTANY's brief refers to trench feet as 'conduit' feet."
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condui t investnment of about $903 million,¥ produces a net
i nvest ment per duct-foot of about $3.40.

CTTANY, however, regarded Verizon's duct-to-conduit
ratio of 3.8, based on ARM S data, as out of line with the ARM S-
based duct-to-conduit average ratio of 5.74 in the renai nder of
the former Bell Atlantic footprint. It therefore turned to
Verizon's continuing property records, a detail ed physi cal
inventory systemthat it regarded as likely to be nore accurate
than ARM'S, noting that the FCC approach generally relied on
publicly available reports such as ARMS but permtted use of
nore accurate data when available. Verizon's CPR data showed the
average nunber of ducts per main conduit to be 7.91. CITANY's
wi tness Kravtin reduced that figure to 7.21 ducts per conduit to
reflect the | ower nunber of ducts to be found in subsidiary
conduit. The adjustment was based on Verizon's evidence that
there were two ducts in subsidiary conduit, a figure that w tness
Kravtin then weighted on the basis of the ratio of main to
subsi diary duct derived from Verizon's CPR *®

Veri zon objects both to CITANY's reference to the CPR
data and to the manner in which it used those data. It notes
that the CPR data as used by CTTANY produce a duct-foot to
trench-foot ratio that is about as far above the Bell Atlantic
footprint average as the ratio based on ARMS data is belowit;
that a | ower average |evel of ducts per trench in New York than
in other parts of the footprint may be attributable to | ocal
conditions, such as the considerable anount of relatively smal
cross-section conduit systems in suburban areas® and that, in
any event, there is no discrepancy between the CPR data and the
ARM S data if the CPR data are correctly used to sinply determ ne
the total duct-footage over which the investnment should be
spr ead.

¥ Goss investnment of $1.336 billion, reduced for depreciation
and deferred taxes. (Verizon's Reply Brief, p. 116.)

¥ CTTANY's Initial Brief, pp. 21-24 and record citations there
ref erenced.

® Verizon's reply to CTTANY's notion to strike, p. 5 n. 11
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The di screpancy arises, Verizon continues, because of
what it sees as CTTANY's m sapplication of the CPR data to
produce a wei ghted average of 7.21 duct-feet to conduit-feet.
That figure, it maintains, is based on weighting the nunber of
duct-feet of main and of subsidiary conduit, which overstates the
effect of the mainline conduit, which has a substantially greater
nunber of ducts per conduit. That cal cul ation thereby increases
t he wei ghted average and reduces the investnent per duct-foot.
Veri zon suggests that the correct way to conmpute the wei ghted
average would be to do so on the basis of the nunber of mainline
and subsidiary trench-feet, a calculation that would produce a
result equal to the result produced by sinply dividing net
investment by total duct-feet.® Inits reply to CTTANY's notion
to strike, Verizon presents a nunerical exanple show ng that
CTTANY' s wei ghti ng nmet hod produces a cost per duct-foot that,
when nmultiplied by the total nunber of duct-feet, yields a cost
figure well below the figure initially posited.*®

Verizon objects further that trenching entails
substantial fixed costs that do not vary with the nunber of ducts
and that subsidiary conduit systenms with smaller nunber of ducts
per trench therefore have a significantly higher cost per duct
than mai nline systens. The average cost per duct therefore is
understated by CTTANY' s understatenent of the contribution made
by subsidiary ducts.*®

I n response, CTTANY maintains that Verizon has failed
to explain the discrepancy between its New York duct-to-conduit

“ 1t is this calculation, set forth in alegebraic terns at
p. 119, n. 309 of Verizon's reply brief, that is central to
CTTANY's notion to strike. As noted above, | am denying the
notion to strike and entertaining both CTTANY's further reply
appended to its notion and Verizon's surreply incorporated in
its response to the notion. Verizon's reply brief was in no
way i nproper, but each of the ensuing pleadings further
clarifies the issue.

“ Verizon's response to CTTANY's motion, p. 7, n. 14.

“ \lerizon's Reply Brief, p. 120.
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ratio and those in other parts of its footprint. It disputes
Verizon's charge that it has overstated the contribution of

mai nline conduit, noting that its ratio of main to subsidiary
conduit is derived fromVerizon's owm CPR data and that Verizon
has not offered an alternative weighting. |t suggests that
Verizon is abandoning the ratio in its CPR "because of the
results produced by its application in the FCC fornula,"*®
notes that its nmenbers rent al nost exclusively mainline conduit
and that the rate woul d have been even less than its w tness
cal cul ated had the nunber of ducts per mainline conduit been
used.

and it

Verizon's challenge to CTTANY' s adjustnent is
persuasive. In effect, CITTANY is doubl e-counting the greater
nunber of ducts in main conduit: once to determ ne the
wei ghting to be afforded main conduit and once to determ ne the
nunber of ducts to which the weighting is to be applied. The
proper wei ghting would be on the basis of nmain and subsidiary
trench- feet, and that weighting would then be applied to the
| arger nunber of ducts in main conduit, thereby recognizing that
| arger nunber only once. As Verizon has shown, that correct
wei ghti ng produces, as woul d be expected, a cost per duct-foot
identical to the one produced by sinply dividing net investnent
by the nunber of duct-feet. Accordingly, | recommend that the
rate be set on the basis of the FCC nethod, using a cost per
duct - f oot cal cul ated by dividing net investnent by the nunber of
duct-feet shown in the ARM S data, and wi thout reference to the
CPR dat a.

Hal f - Duct Presunpti on

To facilitate calculation of a rate reflecting the
per centage of conduit capacity occupied by an attachnent, the FCC
adopted in the Fee Order and the Tel ecom Order, and reaffirmed in
t he Reconsideration Order, a rebuttable presunption that the

® CTTANY' s supplement to its reply brief, as attached to its
nmotion to strike, unnunbered second page.
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attacher occupies one half of a duct.* In other words, unless
the presunption is rebutted, the attacher is charged a rate based
on one-half of the cal cul ated cost per duct-foot. The FCC added
that "when the actual percentage of capacity occupied is known,

it can and should be used instead of the one half duct
presunption,” and that "the presence of inner duct is adequate

rebuttal. Were inner duct is installed, either by the attacher
or in a previous installation, the maximumrate will be reduced
in proportion to the fraction of the duct occupied. That
fraction will be one divided by the actual nunber of inner ducts
in the duct."®

In Iight of those provisions, CITANY presented rates
for a full duct, a half duct, one-third of a duct, and one-
quarter of a duct, to be applied depending on the nunber of inner
ducts installed. Verizon objected, contending that the half-duct
prem se shoul d be applied i nasmuch as "Verizon would not, except
in extraordinary circunstances, occupy the same duct as a CLEC. "%
In its own study, Verizon calculated rates for a whole duct and a
hal f duct only. CTTANY contends, however, that where inner duct
is used, the attacher typically occupies less than half of the
duct and that the FCC s process for rebutting the half-duct
presunption recogni zes that reality.

Al t hough Verizon contends that CTTANY ignores
Verizon's testinony that it would not typically occupy the sane
duct as a CLEC, that testinony does not really undermne the
basis for the FCC s conclusion that the presence of inner ducts
rebuts the hal f-duct presunption. Verizon's witness went on to
acknowl edge on cross-exam nation that it retains custody of the
i nner ducts not used by the attacher along with the option to
| ease that capacity out to another attacher.* There is,
accordingly, no reason to question the FCC s prem se that the

“ Reconsi deration Order, 7195-98 and history there cited.
® Reconsi deration Order, 98.

“ \ferizon's Reply Brief, p. 120, citing Tr. 5, 756-5, 757.
“ Tr. 5,757.
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presence of inner duct rebuts the presunption and warrants
assigning the attacher a correspondingly |ower proportion of the
total cost. | reconmend, accordingly, adoption of CTTANY' s
proposal to set the rate on the basis of the nunber of inner
ducts present.

ACCESS TO RI GHTS- OF- WAY
Veri zon proposed to continue chargi ng on an individual
case basis (ICB) for access to private rights-of-way that it owns
or controls. In effect, it would flow through, on a prorated
basis, the fee that it itself pays; that fee will vary w dely,
gi ven the diverse nature of the real property interests involved.
CTTANY notes that nost right-of-way expenses are
incorporated into the conduit rent itself, and it infers from
cross-exam nation of Verizon's witness Brant that Verizon "only
intends to use ICB pricing in the nost unusual circunstances
where Verizon is not in the public right of way but instead is
on private property and the costs have not been internalized
into the conduit rental ."® It asks the Commission to clarify
that this is the case and to express its willingness to
entertain conplaints about such pricing if the parties cannot

reach agreenent.

Verizon responds that its | CB proposal does not apply at
all to rights-of-way associated with conduit rental but only to
"' naked' rights-of-way, i.e., to rights-of-way that a CLEC seeks
to "sublet' from Verizon for the depl oynent of its own
conduit. . . . It would not apply to the rates for facilities
such as |l oop or conduit that already incorporate relevant right
of way costs through the application of [annual cost factors]."®
Verizon adds that there is no distinction to be drawn in this
regard between public and private rights-of-way.

® CTTANY's Initial Brief, p. 44.
® \erizon's Reply Brief, p. 127 (enphasis in original).
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Verizon's clarification of its proposal is adequate; naked
ri ghts-of-way, whether public or private, should continue to be
priced on an individual case basis.

CONDUI T OMNED BY EMPI RE CI TY SUBVWAY

As noted at the outset, conduit in Manhattan and the Bronx
is owmed by Verizon's wholly owned subsidiary, Enpire Gty
Subway, an entity regulated by the New York City Departnent of
| nf ormati on Technol ogy and Tel ecomruni cati ons rather than by the
Comm ssion. CTTANY asks the Conmi ssion to assune jurisdiction
over these rates or to declare that the FCC has plenary
jurisdiction over theminasnuch as the Cty of New York has not
certified to the FCC that it has assuned jurisdiction.

CTTANY argues that Verizon owns and controls Enpire Gty
Subway. It is irrelevant, inits view, that title to the
conduit resides in the subsidiary, inasmuch as an ILEC s
obligations with regard to conduit access depend on control
rat her than on ownership. CITANY contends as well that as part
of its 8271 application, Verizon acknow edged that Enpire City
Subway i s governed by the 1996 Act and its market opening
obligations and asserts "it would be intolerable to allow
Verizon into the | ong-di stance busi ness based on an unbundling

representation that it is now breaking."®

CTTANY further alleges that Verizon's practices with
respect to Enpire City Subway rates charged to itself violate
the FCC s affiliate transaction rules and that Verizon pays
Enpire Gty Subway a rental far less than what it proposes to
charge third parties. Acknow edging the 1982 court deci sion
hol di ng that the Comm ssion did not have jurisdiction over
Enpire City Subway, ® CTTANY suggests that such "accidenta
advant ages of incunbency” were supposed to be overturned by the

® CTTANY's Initial Brief, p. 47.

I New York State Cable Tel evision Association v. PSC, 87 A D.
2nd 288 (3rd Dep't, 1982).
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1996 Act. It asserts Verizon is attenpting to exenpt Enpire
City Subway formthe jurisdiction of the FCC and this Comm ssion
on the basis of "the fiction that the conpanies are separate

entities."®

In response, Verizon notes the Comm ssion's past disclainer
of jurisdiction over Enpire City Subway's rates and the Third
Departnment's holding to the same effect. It suggests that
"CITANY's efforts to persuade the Conm ssion to assune
jurisdiction notwithstanding the court's ruling (and its own
prior determnation) are, quite sinply, an invitation to
| awl essness" and shoul d be disregarded.® Verizon adds that
CTTANY' s charge with respect to the FCC s affiliate transaction
rules is beyond the Conm ssion's jurisdiction and, in any event,
i s unfounded i nasnmuch as the transacti ons nmay be accounted for
at tariffed rates, and Enpire City Subway's rates are tariffed
with New York Cty. Simlarly, it contends, the FCC s authority
over Enpire City Subway's rates is beyond this Conm ssion's
jurisdiction.

Verizon's argunments on this point are well taken. CTTANY' s
proposal woul d have the Conmm ssion disregard its own | ong-
standi ng precedent as well as the determ nation of the courts
and shoul d not be further considered.

SUMVARY OF RECOMVENDATI ONS

Rates for ducts and conduits should be set on the basis of
the FCC s nethod wi thout the adjustnment proposed by CTTANY.
Those rates are calculated in the Appendi x.

Ri ght s- of -way shoul d continue to be priced on an individual
case basi s.

2 CTTANY's Initial Brief, p. 48.
* Verizon's Reply Brief, p. 128.
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The Conmm ssion should continue to recognize that the
rates of Enpire City Subway Limted are not withinits
jurisdiction.

JAL: gds
June 18, 2001
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Case 98-C-1357 Supplemental RD on Ducts and Conduits
Appendix
Page 1 of 1

Verizon New York Inc.
Derivation of Recommended Duct and Conduit Rates per RD

Line# ltem Source Amount

1 Gross Conduit Investment 1999 ARMIS $1,335,713,000
2 Accumulated Depreciation for Conduit 1999 ARMIS 401,098,000
3 Accumulated Deferred Income Taxes for Conduit 1999 ARMIS 31,534,212
4 Net Conduit Investment (L1-L2-L3) 903,080,788
5 System Duct Length (Feet) 1999 ARMIS 265,472,494
6 Net Conduit Investment per Duct Foot L4/L5 3.40
7 Carrying Charge Factor 1999 ARMIS 43.97%
8 Maximum Rate Per Full Duct Foot L6*L7 $1.50
9 Rate Per Half Duct L8/2 $0.75
10 Rate Per Third Duct L8/3 $0.50

11 Rate Per Quarter Duct L8/4 $0.37




